
HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Wednesday, the 8th day of April, 2015  
 
   TITLE  APPEAL NO. 1 of 2014 
 
  
1.  Sri Niranjan Khodal  
2. Sri Subal Khodal  
3. Sri Birendra Khodal 
 

All sons of Late Panchu Khodal 
      Resident of village Alisinga 
 Mouza - Borsola 
  PO - Borsola 
 District - Sonitpur (Assam)  ........ Appellant/ Plaintiffs 
 
    -versus - 
   
  Sri Sukra Khodal 
 Son of Baishan Khodal @ Baishnab Khodal 
 Resident of village - Alisinga 
 Mouza - Borsola 
  PO - Borsola 
 District - Sonitpur (Assam)  ........Respondent/ Defendants 
 
 
   This appeal is coming on for final hearing or having been heard on 

12th day of March, 2015.  

 

 Mr. A. K. Paul, 
 Advocate,     ...... For the Appellant  
 
 Mr. A. K. Sarma, 
 Advocate.             ...... For the respondent 
 
  And having stood for consideration this day, the 8th day of April, 
2015, the Court delivered the following Judgment :-   
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J   U   D  G  M   E  N  T 
 

 

  This appeal has been preferred by the appellant / plaintiffs against 

the Judgment and Decree, dated 22-11-2013, passed by the learned Munsiff, 

No.1, Tezpur, in Title Suit No. 49 of 2007, whereby the suit was dismissed, on 

contest, with cost. 

 

2.  For better understanding, the issues arisen in the present appeal, 

the facts of the case may be summarized as follows :  

 

 This is a suit for declaration and recovery of khas possession and 

consequential relief of injunction and cancellation of mutation.  

 

  The appellant/plaintiff's case, inter-alia, in brief, is that, Late 

Baisan Khodal @ Baishnab Khodal, the predecessor in interest of the plaintiffs, 

defendant and proforma defendants, was the original owner of the suit land, as 

described in the schedules of the plaint. That said Late Baisan Khodal @ 

Baishnab Khodal also owned and possessed another plot of land measuring 9 

bighas 1 katha out of 13 bighas 1 katha, covered by Dag No.221 of P.P. No. 132 

of village Alisinga under Borsola Mouza in the district of Sonitpur. The plaintiffs 

pleaded that the said Late Baisan Khodal @ Baishnab Khodal  during his life time, 

on 25-02-1976, made a family settlement of his immovable properties amongst 

his three sons, namely, Panchu Khodal, Bharat Khodal and Sukra Khodal. That, 

as per the said settlement the father of the plaintiffs and the father of the 

proforma defendants were given share in respect of landed properties of Baishan 

Khodal, situated on the north side of National Highway, at Alisinga village. It is 

further decided vide that settlement that the plot of land measuring 9 bighas 1 

katha covered by Dag No.221 of P.P. No.132 of Village Alisinga as owned by 

Baishnab Khodal will be sold and a plot of land measuring 8 bighas will be 

purchased out of that sale proceed at village Nanke Majuli, under Harisinga 

Mouza, in the district of Darrang ( presently Udalguri district) in the name of 

Sukra Khodal and Baishnab Khodal shall bear all the cost for constructing 

residential houses there for Sukra Khodal. That, after the said settlement 

Baishnab Khodal sold 9 bighas 1 katha of land covered by Dag No.221 under P.P. 



 

3 

No. 132 of village Alisinga under Borsola Mouza and Baishnab Khodal purchased 

a plot of land measuring 8 bighas at village No.2 Pub Khairabai under Harisinga 

Mouza in the name of his son Sukra Khodal and then, Baishnab Khodal with his 

wife and the present defendant Sukra Khodal settled at village Majuli under 

Harisinga Mouza. The plaintiffs also pleaded that while the defendant started to 

live at village Nanake Majuli permanently, father of the plaintiffs took possession 

of schedule A and B land and father of the proforma defendants took possession 

of schedule C and D land. That, in the year, 1984 Baishnab Khodal and his wife 

came back to village Alisinga and started to live with the father of the porforma 

defendants. That, thereafter, the defendant also came back to Alisinga village 

and he also started to live with the father of the proforma defendants at 

schedule C suit land. The plaintiffs further pleaded that after the death of his 

parents, the defendant sold the plot of land purchased by his father at No.2 Pub 

Khairabari and started to live with the father of the proforma defendants at 

schedule C land. The plaintiffs further more pleaded that in the month of 

October, 2006 proforma defendant No.1 with due consent from the other 

proforma defendants relinquished the share of the proforma defendants in 

respect of the schedule A, B and C land in favour of the plaintiffs and the 

plaintiffs relinquished their right, title and interest over the schedule D land in 

favour of the proforma defendant No.1. That, while the plaintiffs in the month of 

October, 2006  wanted to take possession of the schedule C land, the defendant 

resisted the plaintiffs from taking possession in the schedule C land, the 

defendant resisted the plaintiffs from taking possession in the schedule C land. 

That apart, the defendant without having right, title, interest and possession over 

the suit schedule A land, wanted to sell 2 bigahs of land out of 4 bighas 7 lessas 

of land as described in schedule A of the plaint.  Hence, this suit. 

 

3.  This suit was ordered to be heard ex-parte against the proforma 

defendants vide its order, dated 27-08-2007 consequent to their non-appearance 

after receipt of the summons.  

 

4.   The sole defendant contested the suit by filing written statement 

contending, inter-alia, that the suit is not maintainable on the ground that there 

is no cause of action for the suit. The defendant has contended that the suit is 



 

4 

bad for non-joinder of necessary parties and mis-joinder of unnecessary parties. 

The defendant has admitted that the fact that his deceased father divided his 

movable and immovable properties amongst his sons during his life time but 

denied the fact that the deceased father of the plaintiffs and deceased father of 

the proforma defendants decided to stay forever at village Alisinga by getting 

their equal shares in the landed property of the deceased Baishnab Khodal, 

situated at Alisinga. The defendant also contended that the landed property 

situated at Alisinga was also equally divided amongst the three sons of Baishnab 

Khodal. The defendant has denied any such settlement by which it was decided 

to sell a plot of land measuring 9 bighas 1 katha covered by Dag No.221 under 

P.P. No.132, situated at Alisinga and to purchase a plot of land measuring 8 

bighas at village Nanke Majuli under Harisinga Mouza in the district of Darrang 

(presently Udalguri) in the name of the defendant as the defendant decided not 

to settle at Alisinga. The defendant further contended that he has all along been 

staying at village Alisinga and he had no occasion to settle at Nanke Majuli as 

alleged by the plaintiffs. Therefore, the defendant has prayed for dismissing the 

suit with cost.  

 

5.  Upon the pleadings of both sides, the learned lower court settled 

the following issues:- 

  

1.  Whether the suit is maintainable in its present form ? 

 

2.  Whether the suit is bad for non-joinder of necessary parties ?  

 

3.  Whether the plaintiffs have right, title and interest over the 

schedule A, B and C land, as mentioned in the plaint ?  

 

4.  Whether the defendant is liable to be evicted from schedule C 

mentioned land of the plaintiff ?  

 

5.  Whether the plaintiff are entitled to a decree as prayed for ?  
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6.   To what relief / reliefs the parties are entitled to ?  

 

6.   During trial, the plaintiffs side have examined as many as 6 (six) 

witnesses and exhibited certain documents to prove their case, whereas, 

defendants have examined 2 (two) witnesses in support of his claim, but 

exhibited no document. After hearing both sides, learned trial Court dismissed 

the suit of the plaintiffs.    

 

7.   Being aggrieved by and dissatisfied with the judgment and decree, 

dated 22-11-2013, passed by the learned Munsiff, No.1, Tezpur, in Title Suit No. 

49 of 2007 dismissing the suit, on contest, with cost, the appellant/ plaintiffs 

preferred this appeal.  

 

 DISCUSSIONS, DECISION AND REASONS THEREOF. 

 

8. I have carefully perused the entire case records, evidence, both 

oral and documentary, available on record. Heard the argument advanced by 

learned advocates of both sides. Now, let us examine the evidence on record to 

decide the case at hand.  

   

9.  Issue No. 1. 

    Whether the suit is maintainable in its present form ?    

 

   This issue is raised by the defendant in his written statement. But, 

the defendant has failed to show either in his written statement or in his 

deposition as to why and how the suit is not maintainable in its present form. In 

absence of any specific pleading regarding the maintainability of the suit, the suit 

cannot be said to be not maintainable in the present form.  

 

   Hence, this issue is decided in the negative and against the 

defendant.  
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10.  Issue No. 2 

        Whether the suit is bad for non-joinder of necessary parties ? 

 

  The defendant in his written statement has taken the plea of non-

joinder of necessary parties. The defendant contended that the plaintiffs have 

not impleaded the daughters of Late Baishnab Khodal as parties in the suit. The 

present suit being a suit in regard to ancestral property of Late Baishnab Khodal, 

the daughters are to be impleaded as parties. Necessary party in a suit means 

the person whose presence is necessary for the proper adjudication of the 

matter. A necessary party in a suit is one in whose absence the dispute involved 

between the parties cannot be decided properly. In the present case, the dispute 

arises in regard to a family settlement of the property of Late Baishnab Khodal 

among his sons. The suit is not for partition for ancestral property. Therefore, the 

suit can be decided properly and  effectively in absence of the daughters of Late 

Baishnab Khodal and the suit cannot be said to be bad for non-joinder of 

necessary parties.   

 

  Therefore, this issue is decided in the negative and against the 

defendant.  

  

11.  Issue Nos. 3 & 4. 

Whether the plaintiffs have right, title and interest over the schedule A, B  

and C land, as mentioned in the plaint ?   

-AND- 

Whether the defendant is liable to be evicted from Schedule C mentioned  

land of the plaint ? ---  are vital issues to be adjudicated upon the present 

suit.  

 

  -- Both the issues are vital to be adjudicated upon in the present 

suit. Both the issues being co-related each other as such, for convenience, taken 

together for discussion.  
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  This is a suit for declaration and recovery of khas possession and 

consequential relief of injunction and cancellation of mutation.  

 

  It is not in dispute that the plaintiff, defendant and the proforma 

defendant are the legal heirs of deceased Late  Baisan Khodal @ Baishnab 

Khodal , who was the original owner of the suit land. Father of the plaintiffs, 

father of the proforma defendants are the sons of Late Baishnab Khodal.  

 

   The plaintiffs in their plaint pleaded that Late  Baisan Khodal @ 

Baishnab Khodal  owned and possessed land, described in the schedule of the 

plaint. That the said Baishnab Khodal during his life time, on 25-02-1976, made a 

family settlement in respect of his immovable property among his three sons, 

namely, Panchu Khodal, Bharat Khodal and Sukra Khodal. As per the said family 

arrangement, the father of the plaintiffs and the father of the proforma 

defendants were given shares in respect of the landed property of Baishnab 

Khodal, situated on the north side of National Highway at Alisinga village. They 

also pleaded that by the said family arrangement, the plot of land measuring 9 

bigha 1 katha covered by Dag No. 221, PP No.132 of village Alisinga as owned by 

Baishnab Khodal will be sold and a plot of land measuring 8  bigha will be 

purchased out of the sale proceed at village – Nanke Majuli in Harisinga Mouza, 

in the district of Darrang ( now Udalguri district) in the name of Sukra Khodal 

(defendant) and Baishnab Khodal shall bear all the costs for constructing 

residential houses there for Sukra Khodal. Accordingly, Baishnab Khodal sold said 

plot of land and purchased a plot of land, stated above, in the name of his son 

Sukra Khodal and then Baishnab Khodal with his wife and the present defendant 

Sukra Khodal settled at village – Majuli under Harisinga Mouza. The plaintiff also 

stated that the defendant sold his share of land at village Nanke Majuli and came 

back to village  Alisinga and began to reside at schedule C land along with his 

brother.  

 

  The plaintiffs claimed the suit land by virtue of the family 

arrangement made in 1976. The plaintiff No.1 Niranjan Khodal in his plaint as 

well as in his evidence in affidavit as PW-1 stated that on 25-02-1976, Late 
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Baishnab Khodal called a meeting for dividing his immovable property among his 

sons under the presidentship of Kshetra Mohan Khodal. PW-1 also stated that 

many local people attended the said meeting, including the village Headman 

Benudhar Das, who signed on the written settlement of the partition. PW-1 has 

exhibited the said family settlement as Ext.2. I have carefully perused the Ext.2, 

the family arrangement. Apparently, the Ext.2 does not bear the signature of 

Late Baishnab Khodal and his sons. So, in absence of signature of the executant, 

Ext.2 does not have any force in the eye of law. The local villagers cannot 

execute the family arrangement without the head of family whose property is 

proposed to be divided among his sons.  

 

   PW-2 Ravi Khodal, one of the witnesses, who attended in the said 

meeting of family settlement, during cross-examination, stated that in Ext.2, 

there is no mention regarding the fact of empowering the villagers to make the 

partition. This PW-2 further clarified that there is no signature of Late Baishnab 

Khodal or his sons Panchu Khodal, Bharat Khodal and Sukra Khodal in Ext.2. It is 

traditional practice that a family settlement is the settlement within the family 

itself. The head of the family has the complete authority to make such family 

arrangement. For the sake of convenience and to make it more clear and 

effective, during the family arrangement, the head of the family / executant may 

invite the villagers or the public of the locality to witness the settlement. But in 

no case, -  the family settlement cannot take place in absence of the executant. 

Therefore, the family arrangement, Ext.2, has no legal force and as such cannot 

be relied upon.  

 

   The defendant Sukra Khodal as DW-1, during cross-examination, 

admitted calling a meeting by his father Late Baishnab Khodal to divide his 

property among his sons in the year, 1996, but he did not attend in the said 

meeting. DW-1 further admitted that his father orally divided his property among 

his son, in 1976.  

 

  Learned counsel for the plaintiffs submits that in view of admissi0n 

of family arrangement by the defendant, the defendant cannot deny the fact that 

he was given share in purchased property at Nanke Majuli by the said family 
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arrangement. In support of his plea, learned counsel has placed reliance upon a 

decided case reported in AIR 1966 SC 405. I have carefully perused the said 

decision. The facts and circumstances of that case is not similar with the fact and 

circumstances of this case. Hence, not applicable here in this case. 

 

    On the other hand, the defendant stated that his father orally 

divided his property among his sons during his lifetime, but DW-1 categorically 

denied that his father constructed residential house for him at Nanke Majuli as he 

declined to settle at village Alisinga. The defendant denied the fact of written 

family arrangement as claimed by the plaintiffs. In view of this clear evidence, it 

cannot be said that the defendant admitted the plaintiffs’ plea of family 

settlement.  

 

  Learned counsel for the plaintiff also submits that the defendant 

used to say at village Nanke Majuli, so it is clear that the family settlement was 

acted upon and it has legal force. In support of his plea, learned counsel for the 

plaintiffs has placed reliance upon a decided case reported in AIR 1965 SC 825. 

In the present case, there is evidence on record to show that the defendant used 

to stay at Nanke, Majuli for about one year, but there is nothing on record to 

show that the defendant possessed a separate plot of land at Nanke Majuli as 

purchased by his late father Baishnab Khodal, as per family settlement. Plaintiffs 

have failed to produce any document in support of their plea that at Nanke Majuli 

land was purchased in the name of the defendant. There is nothing on record to 

show that the family arrangement, Ext.2 was acted upon.  

 

  On the other hand, the defendant as DW-1 has deposed that there 

was an oral partition of his father’s property during the life time of his father and 

as per that partition, the defendant has been possessing the schedule C land 

ever-since the days of his father. 

 

    I have carefully perused the documents submitted by the 

plaintiffs. Ext.3 (jambandi copy), Ext.5 (jambandi copy) and Ext.6, certificate 

issued by Circle Officer, Dhekiajuli Revenue Circle, clearly reveals that the name 

of the defendant is duly mutated in respect of the portion of the suit land.  
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  The plaintiff also pleaded that the defendant has mutated his 

name over the suit land without any knowledge of the plaintiffs and the proforma 

defendants, in the year, 1988. There is nothing on record to show that the said 

mutation of the defendant was illegal.  

 

  In view of the evidence, discussed above, the plaintiffs have failed 

to establish their right, title and interest over the schedules A, B and C land, 

described in the plaint. Therefore, these two issues are decided in the negative 

and against the plaintiff.  

 

12.  Issue Nos. 5 & 6. 

    Whether the plaintiff are entitled to a decree as prayed for ?  

- AND- 

    To what relief / reliefs the parties are entitled to ?  

   

   Both the issues are inter-related and, as such, for convenience, 

taken up together for discussion.  

 

  In view of the discussions and decision made in Issue Nos. 3 and 

4, it is found that the plaintiffs are not entitled to get any decree, as prayed for. 

Therefore, these issues are decided in the negative and against the plaintiff.  

 

13.  In the light of the above discussions and decision made in Issue 

Nos. 3, 4, 5 and 6, I do not find any reason to interfere with the impugned 

judgment and decree, dated 22-11-2013, passed by learned Munsiff, No.1, 

Tezpur, in Title Suit No. 49 of 2007. Hence, this appeal is dismissed and the 

impugned judgment and decree, dated 22-11-2013, passed by learned Munsiff, 

No.1, Tezpur, in Title Suit No. 49 of 2007, is hereby upheld.  

 

14.  Prepare a decree accordingly.  

 

 

 

15.  Send a copy of the judgment to the learned lower Court along 
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with the LCR.  

 

  The appeal is disposed of accordingly.  

 

              Given under my hand and seal of this Court on this day, the 8th 

day of April, 2015.  

 

  
 

     

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and  
transcribed be me : 
 
        
(J. K. Muru) 
Steno.    **** 

(P.C. Kalita ) 
Civil Judge  
Sonitpur, Tezpur 

 (P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


